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use the streets appearing upon such map, and the right so vested cannot be de- 
feated by the act of the vendor, because by the sale, under such circumstances, he 
is estopped to deny or impeach rights thus acquired. Such an estoppel, however, 
operates only in favor of him who has been misled to his injury, and he alone 
can set it up. It does not operate in favor of a city or county which has acquired 
no rights thereunder. 

Sims v. Tyrer. — Decided at Wytheville, June 9, 1898. — Buchanan, 
J. Absent, Keith, P. and Cardwell, J: 

1. Chancery Practice — Sale of lands — Account of liens. It is error to decree 
a sale of lands to satify liens without first ascertaining the amount of the liens. 

2. Sale by Wrong-Doer — Damages — Measure of recovery against. A party 
whose property has been improperly sold by a wrong-doer is entitled to recover 
the value of the property at the date of such sale. 

3. Res Judicata — Second appeal — Case in judgment. A question raised by a 
second appeal in a case, which was necessarily involved on the former appeal in 
the same case, and was expressly raised by a petition to rehear the former decree 
of the appellate court, must be regarded as res judicata. In the case in judgment, 
even if the questions involved were not concluded by the former appeal, the decis- 
ion of the lower court is right. 

Taylor v. Mallory. — Decided at Wytheville, June 9, 1898. — 
Harrison, J. Absent, Cardwell, 3: 

1. Appeal and Error — Exceptions in trial court — Failure to assign as error in 
petition. Although an exception is taken to the ruling of the trial court on the 
admission of certain evidence, yet, if the petition for a writ of error makes no 
allusion to it, and no ground of objection is pointed out or suggested, and this 
court can perceive none, the exception will be treated as not well taken. 

2. Evidence — Exception well taken — Proving same facts by other witnesses — Harm- 
less error. Although an exception to the testimony of a witness may be well takeD, 
if the same fact is subsequently proved by other witnesses without objection, the 
error will be deemed to be harmless. 

3. Trials — Depositions — Appellate court — Papers not made a part of record will 
not be considered. The deposition of a witness taken in an action at law may be 
read at the trial where the trial court is satisfied from evidence produced before it 
that, on account of sickness, the witness is unable to attend. The correctness of 
the ruling of the trial court, however, must be determined from the record. This 
court will not consider certificates or other papers produced in argument, but 
omitted from the record. 

4. Ejectment — Fraudulent deed part of chain of title — Jury to determine whether 
fraudulent or not. In an action of ejectment where a deed alleged to be voluntary 
and fraudulent forms a part of the plaintiff's chain of title it is the province of 
the jury to determine, under proper instructions from the court, whether the deed 
was voluntary and fraudulent or not. 

5. Voluntary Deed — Not per se fraudulent — Prima facie fraudulent as to exist- 
ing creditors — Burden of proof. A voluntary deed, founded on a good considera- 
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tion, is not per se fraudulent as to existing creditors, but is so prima fade, and the 
burden of proof is on those claiming under it to show its validity. If the grantor 
retained ample and sufficient property to pay all his just and lawful debts his bona 
fides is established, and it cannot be said that the deed was made to hinder, delay 
or defraud his creditors. 

6. Ejectment — Heirship of plaintiff — Act of limitations — Questions for jury. 
Whether a plaintiff in ejectment is the sole heir of one through whom he traces 
title, and whether the defendant has had adverse possession for a sufficient length 
of time to bar the plaintiff's claim of title, are questions for the jury. In the 
case at bar both questions were submitted to the jury under proper instructions 
from the court. 

7. Insolvent Debtors' Act — What passes — Schedule — Case at bar. Under the 
insolvent debtors' act in force in 1838, all property owned by the debtor at the 
time he took the oath of insolvency, whether mentioned in his schedule or not, 
and whether fraudulently conveyed or still retained by him, vested in the sheriff. 
But the evidence in the case at bar does not show that the sheriff ever set up any 
claim to the land in controversy, or that he ever sold or conveyed one foot of it, 
and the instruction objected to does not tell the jury what property vested in the 
sheriff under the insolvent debtor's oath, but only what the sheriff conveyed to 
the party under whom the defendants claim title. 

8. Instructions Not Made Part of Record — Presumption. An instruction 
not made a part of the record is presumed to have stated the law correctly. 

9. Trials — Argument of Counsel — Effect of transgressing proper bounds — 
Case at bar — Harmless error. It is the duty of counsel, in argument, to confine 
themselves to the case at bar, the evidence properly before the jury) and the law 
as laid down by the court in its instructions, and an unwarranted departure from 
this course may make it necessary to set aside the verdict. But in the case at bar 
the remarks of counsel in the closing argument, as to the result of a former trial 
of the case, were not, in view of the instructions of the court on the subject, 
prejudicial to the plaintiffs in error. 

10. Ejectment — Deeds — Fraud — Bona fides — • Question for jury — Verdicts. 
Whether a deed made in 1838 which forms a part of the chain of title of a plain- 
tiff in ejectment was bona fide, or made with intent to defraud creditors of the 
grantor, is peculiarly a question for the jury, whose verdict will not be lightly 
disturbed. 



Perry v. Wortham. — Decided at Wytheville June 16, 1898 — Har- 
rison, J : 

1. Chancery Practice — Specific performance — Completed contracts — Uncertainty 
as to time and terms of paying purchase money. Courts of equity will not specific- 
ally enforce any contract unless it be complete and certain. All of the terms of 
the contract must be finally and definitely settled by the parties, and none of 
them left to be determined by future negotiations. A contract which leaves for 
future negotiation and settlement the time and terms upon which the deferred 
purchase money is to be paid will not be enforced by a court of equity. 



